BASICS
According to traditional trademark theory, trademarks primarily serve the purpose of indicating the commercial origin of goods and services offered in the marketplace. 1 The CJEU refers to the essential function of the trade mark, which is to guarantee the identity of the origin of the trade-marked product to the consumer or final user by enabling him to distinguish without any possibility of confusion between that product and products which have another origin. 2 To enable trademarks to fulfil the essential origin function, trademark law offers enterprises the opportunity to establish an exclusive link with a distinctive sign. As a result, the protected sign is rendered capable of functioning as a source identifier in trade. In this way, trademark law guarantees market transparency. It ensures fair competition, protects consumers against confusion and contributes to the proper functioning of market economies by allowing consumers to clearly express their preference for a particular product or service. From an economic perspective, it can be added that the clear indication of the commercial origin of goods and services reduces consumers' search costs. 3 To enable trademarks to fulfil this essential origin function, defensive 4 protection is sufficient. As long as the trademark owner is capable of preventing other traders from using identical or similar signs for identical or similar goods or services, the clear identification of the commercial source of goods and services can be guaranteed. As highlighted by the CJEU, the protection of trademarks as identifiers of commercial source aims at the exclusion of 'any possibility of confusion.' 5 Accordingly, this protection is to be granted only if use of a conflicting sign is likely to cause confusion. 6 In cases of double iden-At the international level, this concept of presuming a likelihood of confusion in cases of double identity is clearly reflected in Art. 16(1) TRIPS:
The owner of a registered trademark shall have the exclusive right to prevent all third parties not having the owner's consent from using in the course of trade identical or similar signs for goods or services which are identical or similar to those in respect of which the trademark is registered where such use would result in a likelihood of confusion. In case of the use of an identical sign for identical goods or services, a likelihood of confusion shall be presumed. Moreover, trademarks with a particularly distinctive character may give rise to a greater likelihood of confusion. 10 The EU concept also covers post sale confusion that might arise after the place of purchase with a clear notice concerning the commercial origin of goods has been left. 11
EXTENSIONS
In all these cases, EU protection against confusion can be understood to serve the rather defensive purpose of preventing competitors from use that would interfere with the basic communication of information about the commercial origin of goods and services offered by the trademark owner. It is this prevention of confusing use that constitutes the core rationale of protection. 12 Nonetheless, the exclusive rights necessary for ensuring protection against confusion can be used strategically by the trademark owner to realize additional benefits. To allow trademarks to convey reliable information on the commercial origin of goods or services, it is indispensable to reserve use of the trademark exclusively for the trademark owner in all market segments where use of identical or similar signs could lead to confusion. 13 As a result, the 140 Constructing European intellectual property 10 CJEU, 11 November 1997, case C-251/95, Puma/Sabel , para. 24. The degree of distinctiveness is one of the factors to be considered in the framework of the infringement analysis. See CJEU, 29 September 1998, case C-39/97, Canon/Cannon; CJEU, 22 June 1999, case C-342/97, Lloyd/Loint's. 11 See CJEU, 12 November 2002, case C-206/01, Arsenal/Reed, para. 57 , with regard to cases of double identity.
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For an alternative view, emphasizing the attention devoted to the trademark owner's interest in exploiting brand value in the context of protection against confusion, see T. Cohen Jehoram and H. Van Helden (2011) , 'Bekend, bekender, bekendst: Goodwill-bescherming Property, ibid, p. 33; A.A. Quaedvlieg (2007) , 'Verwaterd of verward, een kwestie van bekendheid?', in D.J.G. Visser and D.W.F. Verkade (eds.) , Een eigen, oorspronkelijk karakter -Opstellen aangeboden aan prof. mr. Jaap H. Spoor, Amsterdam: DeLex, p. 275. 13 In the case of collective trademarks, this exclusive reservation of a sign concerns an association of enterprises who use the trademark in trade. The basic mechanism, however, remains unchanged. The information conveyed via the trademark, by contrast, will focus on certain product characteristics rather than one particular commercial origin. Cf. A. Peukert (2011) , 'Individual, Multiple and Collective Ownership of Intellectual Property Rights -Which Impact on Exclusivity?', in A. Kur and V. Mizaras (eds), The Structure of Intellectual Property Law: Can One Size Fit All?, Cheltenham UK and Northampton, MA: Edward Elgar Publishing, online available at http://ssrn.com/abstract=1563990. trademark owner obtains an exclusive channel of communication in several areas of the market. In principle, only the enterprise holding trademark rights is entitled to convey information to consumers via the trademark in this protected area. 14 Through investment in advertising, the trademark owner can easily use this exclusive communication channel to add messages that are unrelated to the underlying objective of ensuring accurate information about the commercial source of goods or services. In particular, an enterprise can start advertising campaigns to teach consumers to associate a certain attitude or lifestyle with the trademark. 15 The moment a trademark 'speaks' to consumers about a particular image that can be associated with the trademarked product, consumers no longer simply buy products from a particular source. They also buy the respective 'trademark experience' and 'brand image.' 16 Inevitably, the exclusive rights necessary to ensure protection against confusion, therefore, also protect the investment made in the creation of a favourable trademark image. Basic protection against confusion safeguards the exclusive link between an enterprise and its trademark. In this way, it also offers legal security for substantial investment in the evocation of brandrelated associations in the minds of consumers. The WTO Panel dealing with EC protection for trademarks and geographical indications for agricultural products and foodstuffs described this protection reflex as follows:
The function of trademarks can be understood by reference to Article 15.1 [TRIPS] as distinguishing goods and services of undertakings in the course of trade. Every trademark owner has a legitimate interest in preserving the distinctiveness, or capacity to distinguish, of its trademark so that it can perform that function. This includes its interest in using its own trademark in connection with the relevant goods and services of its own and authorized undertakings. Taking account of that legitimate interest will also take account of the trademark owner's interest in the economic value of its mark arising from the reputation that it enjoys and the quality that it denotes. 17 The WTO Panel was not called upon to discuss the protection of trademark reputation and brand image in more detail. It could content itself with the indication of a connection between the protection of trademark distinctiveness and trademark repute. The delicate question to be answered in advanced trademark protection systems, such as the EU system, however, is whether -in addition to the described protection reflex inherent in basic protection against confusion -the creation of a brand image should additionally be rewarded with enhanced protection covering cases of dilution. 18 In other words: does the marketing effort made by the trademark owner justify an additional layer of protection against dilution besides the basic protection against confusion?
The problem with this additional layer of protection is that the creation of a brand image is a selfish endeavour. When a trademark triggers a whole bundle of lifestyle messages and positive associations, the trademark experience itself becomes an independent product for which consumers are willing to pay. Realizing the economic potential of the trademark, the brand owner will seek protection for the brand image as such. 19 Once sufficient protection is acquired, the marketing and commercialization of the brand can easily be extended to additional products. The owner of a prestigious clothing brand, for instance, may consider also selling jewellery and perfume under the trademark or decide to grant licences for this purpose. Through product diversification of this type, the revenue accruing from the creation of a powerful brand can be maximized. 20 As a result of these marketing strategies, trademark rights lose their defensive nature. Seeking enhanced protection against dilution, the brand owner asks for control over the use of the trademark across all markets and regardless of whether there is a likelihood of confusion. This brings anti-dilution rights close to exploitation rights. However, unlike other intellectual property owners enjoying exploitation rights, such as inventors and authors, the brand owner cannot validly claim to have created intellectual property that furthers science or art. The trademark does not even fall into the public domain after a limited period of time. By contrast, brand protection is protection of investments that are made to improve an enterprise's market position. It is not evident that this selfish investment decision also furthers the overall welfare of society.
Against this background, it is unclear why trademark law should offer brand exploitation rights. 21 Typical rationales underlying the grant of exploitation rights in intellectual property law, such as the incentive rationale and the reward rationale, are inapplicable in this context. It is not obvious that the extra incentive of brand exploitation rights is needed to spur investment in brand creation. In fact, there is little evidence of any need for brand image creation in society that would justify the invocation of this rationale and an extra incentive for brand image creators. 22 By contrast, it may be argued that
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The result of these marketing efforts, however, is 'self-dilution'. As the trademark owner herself engages in the establishment of links with additional products, she could hardly care less about the immediate association of the mark with a specific product in the minds of consumers. Cf. S. Stadler Nelson (2003) ', EIPR, 497, 499 . Considering the costs for society involved in the grant of brand image protection -in particular restrictions of freedom of expression and freedom of competitionthis fact alone, however, can hardly be deemed sufficient for the grant of broad exclusive rights. 22 See D. Scott, A. Oliver and M. Ley-Pineda, 'Trade Marks as Property: a seductive lifestyle messages conveyed by a trademark distract from a product's genuine qualities, thereby rendering consumers' buying decisions less objective and depriving the trader with the objectively best offer of corresponding market success. 23 Potential economic arguments, such as the facilitation of competition in mature markets and the enhancement of product popularity, are outweighed by social and cultural concerns about the privatization of words and phrases. 24 The reward argument hardly offers stronger support. 25 Admittedly, it is the trademark owner who spent time and money on the creation of a particular brand image. Feelings of rightness and justice, therefore, suggest that the result of these efforts be due to her. Comparing brand image with other intellectual creations, however, it becomes doubtful whether the trademark owner deserves this reward. Whereas works and inventions contribute to mankind's treasury of cultural expression and technical knowledge once they fall into the public domain, a trademark carrying a particular brand image can be monopolized ad infinitum by the trademark owner by constantly renewing registration. As emphasized above, the investment in the creation of a brand image remains an individual, selfish marketing decision for which the trademark owner cannot necessarily expect a reward from society as a whole. 26 
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Philosophical Perspective', in Bently, Davis and Ginsburg, supra note 3, pp. 285, 296-7, who consider product differentiation, facilitation of consumer choice and incentives to purchasing and, nevertheless, reject utilitarian arguments. Cf. M.A. Lemley (1999) See Brown, ibid, 1635-7, who points out that '[t] he classical economists who enthroned the consumer never dreamed that he would make his decisions under a bombardment of stupefying symbols.' However, see also the economic analysis conducted by R. van den Bergh and M. Lehmann (1992) , 'Informationsökonomie und Verbraucherschutz im Gewerblicher Rechtsschutz und Urheberrecht International, 588, . 24 See Strasser, supra note 3, 389-90 and 412-14, on the one hand, and Lemley, supra note 22, 1694-8; R. Cooper Dreyfuss (1996) With classical rationales being unavailable in the case of brand exploitation rights, law and policy makers in the field of trademark law should be cautious with regard to the extension of trademark protection beyond the traditional field of protection against confusion. Not surprisingly, the legal framework set forth in the EU Trademark Directive includes several safeguards against inappropriately broad protection in this area. For EU Member States, the grant of enhanced protection against dilution is optional under Art. 5(2) TMD. If the provision is implemented into national law, 27 the brand owner still has to surmount several hurdles to obtain protection. Besides the obligation to satisfy the general protection requirements of use in the course of trade and use in relation to goods or services, the brand owner must show that her trademark has a reputation, and that a conflicting sign is used in a way that takes unfair advantage of, or is detrimental to, the distinctive character or the repute of the trademark. Moreover, Art. 5(2) TMD provides for a flexible defence of 'due cause' to counterbalance the grant of anti-dilution protection.
With these safeguards, the EU trademark system seems unlikely to succumb to the temptation of granting unjustified brand exploitation rights. The phalanx of infringement criteria clearly indicates that the mere use of a sign similar to a mark with a reputation is not intended to give rise to an infringement action based on dilution. Anti-dilution protection should not readily be awarded whenever a sign calling to mind a mark with a reputation is used in some area of the market. Otherwise, the brand owner would obtain an exclusive right that, de facto, can be equated with exploitation rights conferred in copyright and patent law. Instead, the conditions laid down in Art. 5(2) TMD call upon courts in the EU to embark on a careful case-by-case analysis to ascertain whether the individual circumstances of the case brought before them justify anti-dilution protection. 28 
EXCESSES
The CJEU, however, is reluctant to follow this cautious approach. Instead of seeking to give individual meaning to the various protection requirements, the Court seems determined to systematically lower the threshold for anti-dilution protection and cut up the safety net of infringement criteria that was tied to prevent overbroad brand image protection.
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In fact, all EU Member States implemented Art. 5(2) TMD in their national trademark laws. On the basis of this provision, anti-dilution protection is thus available throughout the European Union.
the applicable protection requirements in recent years. 29 As a result, anti-dilution rights in the EU come closer and closer to unjustified brand exploitation rights. Brand owners may soon be able to invoke anti-dilution protection to control any use of signs similar to a mark with a reputation in trade.
Under the aegis of the CJEU, the general protection requirements of use in the course of trade 30 and use in relation to goods or services do not constitute substantial hurdles for trademark owners seeking protection. In particular, the requirement of use in relation to goods or services is applied flexibly by the CJEU. 31 In principle, this general prerequisite for protection could be understood to require 'use as a trademark'. It may be applied to confine the scope of trademark rights to instances where another's trademark is employed as an identifier of commercial source with regard to one's own goods or services. 32 Following this approach, access to trademark protection could be contained from the outset. 33 The entrance requirement of trademark use would already serve as a filter to exclude claims that are unrelated to the identification and distinction of goods and services. Nonetheless, this notion of trademark use would cover instances of dilution where harm to a mark with a reputation flows from a conflicting sign used by a third party as a source identifier. In the 1975 landmark Claeryn/Klarein decision of the Benelux Court of Justice -an important source for the later harmonized EU anti-dilution regime -use of the sign KLAREIN as a source identifier for a cleaning detergent gave rise to an infringement action based on dilution because it was similar to the well-known gin trademark CLAERYN and encroached upon that trademark's 'potential for raising a desire to buy'. 34 Instead of sharpening the conceptual contours of trademark use in this way, the CJEU has constantly weakened this general protection requirement. The Court found use for the purpose of informing the public about repair and maintenance services offered with regard to trademarked products to constitute relevant trademark use. 35 The CJEU also qualified use in comparative advertising as trademark use on the grounds that the advertiser made use of a competitor's trademark to distinguish her own products from those of the competitor. 36 Summarizing the notion of trademark use, the Court held that for satisfying the requirement of trademark use, it was sufficient that a link was established with the trademark. 37 As a result, the basic requirement of trademark use does not prevent trademark owners from asserting their rights against references to the trademark even though the public does not perceive these references as an indication of commercial source. By contrast, referential use is brought within the reach of the exclusive rights of trademark owners.
In the case of marks with a reputation, even decorative use that merely calls to mind the protected trademark may be held to constitute relevant trademark use on the basis of CJEU jurisprudence. The case 'Lila Postkarte' of the German Federal Court of Justice, for instance, concerned the marketing of postcards that alluded ironically to trademarks and advertising campaigns of the chocolate producer Milka. On purple background corresponding to Milka's abstract colour mark, the postcard sought to ridicule the nature idyll with cows and mountains that is evoked in Milka advertising. It showed the following poem attributed to 'Rainer Maria Milka':
Über allen Wipfeln ist Ruh, irgendwo blökt eine Kuh. Muh! 38 Assessing this ironic play with Milka insignia, the German Federal Court of Justice confirmed the broad notion of trademark use following from the jurisprudence of the CJEU. 39 It held that for the use of Milka trademarks to constitute trademark use in the sense of Art. 5(2) TMD, it was sufficient that the postcard called to mind the well-known Milka signs. 40 In spite of being decorative, the use in question therefore gave rise to the question of trademark infringement. Accordingly, the German Federal Court of Justice embarked on a scrutiny of the trademark parody in the light of the infringement criteria of detriment to distinctive character or repute, and the taking of unfair advantage. Weighing Milka's concerns about a disparagement of the trademarks against the fundamental guarantee of the freedom of art, the Court finally concluded that the freedom of art had to prevail in light of the ironic statement made with the postcard. 41 The use of Milka trademarks was found to have taken place with 'due cause' in the sense of Art. 5(2) TMD. 42 
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Constructing European intellectual property Examples of this kind show that, with jurisprudence encouraging the inclusion of referential and decorative use in an elastic concept of trademark use, the CJEU has opened the doors wide to trademark protection. 43 Trademark rights become generally available when a protected sign is used in the context of presenting or discussing goods or services. This general control over communication involving a trademark paves the way for the extension of trademark rights to exploitation rights comparable to those conferred in copyright and patent law. The mere use of a trademark in some relation to goods or services is sufficient to lodge an infringement claim. 44 In the Milka case, for instance, the infringement action could not be stopped at an early stage by holding that the use did not constitute actionable trademark use. Instead, the parodist had to invoke the defence of due cause and argue the case in several instances until the German Federal Court of Justice took a final decision.
Admittedly, the CJEU need not necessarily employ the basic requirement of use in relation to goods or services as a means to draw clear boundary lines of trademark protection in the EU. The general requirement of trademark use is followed by several more specific conditions. As indicated above, a brand owner seeking protection under Art. 5(2) TMD must also show that her trademark has a reputation. This further protection requirement only applies in the specific context of anti-dilution protection. Therefore, it could be embraced by the CJEU as a tool to regulate access to this problematic enhanced layer of protection. With a nuanced concept of reputation, the Court could ensure that anti-dilution protection is awarded only if a trademark has a brand image that is likely to be harmed or unfairly exploited because of its particular value and attractiveness. The requirement of 'having a reputation' could become an important eligibility criterion in the case of brand owners seeking protection against dilution. 43 The requirement of trademark use is even less relevant in EU Member States that, in line with Art. 5(5) TMD extend trademark protection to forms of use 'other than for the purposes of distinguishing goods or services'. In these Member States, not only the requirement of 'use in the course of trade' but also the requirement of 'use in relation to goods or services' does not apply in this area of extended protection. See Art. Instead of establishing an appropriate test that regulates eligibility for antidilution protection, the threshold for assuming that a trademark has the necessary reputation is remarkably low in the EU. In Chevy, the Court explained that 'the market share held by the trade mark' and 'the size of the investment made by the undertaking in promoting it' had to be taken into account in this context. 45 However, the Court also explained that:
[t]he public amongst which the earlier trade mark must have acquired a reputation is that concerned by that trade mark, that is to say, depending on the product or service marketed, either the public at large or a more specialized public, for example traders in a specific sector. 46 Moreover, the Court clarified that:
[t]he degree of knowledge required must be considered to be reached when the earlier mark is known by a significant part of the public concerned by the products or services covered by that trade mark. 47 This clarification shows that the Court considers knowledge among the individual target group of the product concerned sufficient, even though this target group may be a specialized public in the case of specific products or services. The Court favours a niche reputation approach. Further findings in Chevy confirm this conclusion. In respect of the necessary territorial expansion of the mark's reputation, the Court held the view that:
[i]n the absence of any definition [in Art. 5(2) TMD] in this respect, a trade mark cannot be required to have a reputation 'throughout' the territory of the Member State. It is sufficient for it to exist in a substantial part of it. 48 Hence, the CJEU follows a niche reputation approach focusing on knowledge among a significant part of a potentially specialized public in a substantial part of an EU Member State. Introducing this low standard, the Court is far from exerting efficient access control on the basis of the reputation requirement. Instead of actively regulating access to enhanced protection against dilution, the door to anti-dilution rights is kept wide open. 49 requirement of trademark use but also the specific eligibility criterion of 'having a reputation' is virtually eroded instead of being employed to keep trademark protection within reasonable limits.
The erosion of a further prerequisite for protection seems inevitable in the context of anti-dilution protection. As pointed out above, traditional protection against confusion requires some likelihood of confusion. Protection against dilution, however, is not primarily concerned with the prevention of confusing use. It aims at preserving the particular distinctive character and the repute of marks with a reputation. A trademark's particular distinctive character or repute, however, may be harmed or unfairly exploited without causing a risk of confusion. The mere allusion to the mark with a reputation can be sufficient. Accordingly, the CJEU adopted an elastic association test in Adidas/ Fitnessworld. In line with this ruling, enhanced protection against dilution becomes available when a competing sign calls to mind a mark with a reputation. 50 After this erosion of safeguards against overbroad brand image protection, the seemingly robust edifice of EU infringement criteria is about to crumble. To obtain protection against dilution, however, the brand owner still must provide evidence that the conflicting use takes unfair advantage of, or is detrimental to, the distinctive character or the repute of the mark with a reputation. This remaining condition constitutes the last bastion against overbroad brand image exploitation rights. Against this background, the decision Intel/CPM gave hope that the CJEU would defend at least this remaining barrier. With regard to proof of detriment to the distinctive character of a mark with a reputation, the Court required:
evidence of a change in the economic behaviour of the average consumer of the goods or services for which the earlier mark was registered consequent on the use of the later mark, or a serious likelihood that such a change will occur in the future. 51 From a practical perspective, one may wonder how the required 'evidence of a change in the economic behaviour of the average consumer' can ever be produced. 52 Considering the need to balance protection, however, it is consistent to pose a difficult hurdle. With the general requirement of trademark use and the specific eligibility criterion of having a reputation being rendered meaningless, it is justified to set a high threshold when it comes to the final question of taking unfair advantage or causing detriment.
The Intel/CPM decision, however, was followed by the L'Oréal/Bellure judgment in which the CJEU lowered this final threshold substantially. Dealing with comparison lists concerning cheap imitations of well-known L'Oréal perfumes, the Court stated that a mere attempt to ride on the coat-tails of a mark with a reputation could be sufficient to assume that unfair advantage had been taken. It explained that where a third party attempts, through the use of a sign similar to a mark with a reputation, to ride on the coat-tails of that mark in order to benefit from its power of attraction, its reputation and its prestige, and to exploit, without paying any financial compensation and without being required to make efforts of his own in that regard, the marketing effort expended by the proprietor of that mark in order to create and maintain the image of that mark, the advantage resulting from such use must be considered to be an advantage that has been unfairly taken of the distinctive character or the repute of that mark. 53 The fundamental change with regard to the availability of anti-dilution protection becomes apparent the moment the relationship between the different final infringement criteria is considered. The three modes of infringement -detriment to distinctive character (blurring), detriment to repute (tarnishment), unfair advantage from distinctive character or repute (free-riding) -constitute alternative conditions in accordance with Art. 5(2) TMD. By setting a low standard for the taking of unfair advantage, the Court thus creates a loophole that can be used when a showing of detriment is impossible. The brand owner who does not succeed in providing 'evidence of a change in the economic behaviour of the average consumer' can insist on the taking of unfair advantage instead. For this alternative basis of her claim, she merely has to argue that the defendant attempts (!) to ride on the coat-tails of the mark with a reputation.
With the creation of the coat-tail formula in L'Oréal/Bellure, the CJEU, therefore, abandoned the remaining bastion of final infringement criteria. Under Art. 5(2) TMD, brand owners seeking anti-dilution protection can benefit from an elastic entrance requirement of trademark use, encompassing referential and decorative use, a remarkably low eligibility criterion of having a reputation, an elastic association test of calling to mind the mark with a reputation and, finally, a flexible unfair advantage criterion that is already fulfilled the moment a third party attempts to ride on the coat-tails of the mark with a reputation. Surveying these broad, elastic, and flexible conditions for protection against dilution, one can hardly deny that anti-dilution protection under Art. 5(2) TMD requires little more than showing that a conflicting sign in some area of the market triggers an association with a mark with a reputation. 54 The CJEU, therefore, has brought anti-dilution rights very close to the exploitation rights offered in copyright and patent law.
In L'Oréal/Bellure, however, the Court did not content itself with this remarkable step in respect of Art. 5(2) TMD. It also transformed Art. 5(1)(a) TMD into a powerful instrument for brand image protection. The provision regulates protection in cases of double identity -a sign identical to the protected trademark used for identical goods or services. In this regard, the CJEU held that, besides the essential origin function, a trademark's quality, communication, investment, and advertising functions enjoy absolute protection under Art. 5(1)(a) TMD. 55 These functions, however, are typically fulfilled by marks with a reputation. As elaborated above, a strong brand is capable of conveying lifestyle messages that are the result of substantial investment in advertising. Protection of a trademark's communication, investment, and advertising functions is thus protection of the investment in the creation of a favourable brand image and the brand communication based on this image.
In line with Recital 11 of the EU Trademark Directive, the CJEU assumes that the protection of these additional trademark functions under Art. 5(1)(a) TMD must be absolute. Indeed, the Recital stipulates that:
[t]he protection afforded by the registered trade mark, the function of which is in particular to guarantee the trade mark as an indication of origin, should be absolute in the case of identity between the mark and the sign and the goods or services.
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However, see also the practical considerations by C. Morcom (2009), 'L'Oréal v Bellure -Who Has Won?', EIPR, 627, 634-5: 'The law reports include many cases which demonstrate that whatever the ECJ may rule, it may be dangerous to assume that a mark is so well-known that little evidence is needed in claims invoking art. 5(2) of the Trade Marks Directive and corresponding provisions elsewhere. Perhaps Intel provides an example.' Nonetheless, the crucial point here is that the CJEU lowered the conditions for a showing of infringement under Art. 5(2) TMD substantially by providing the coat-tail formula as a vehicle to bypass the higher infringement standard developed in Intel. The practical difficulties with regard to sufficient evidence, therefore, have been reduced significantly.
However, this Recital must be seen in the context of the Directive's particular structure. The drafters intended protection against confusion under Art. 5(1) TMD to be mandatory, whereas protection against dilution under Art. 5(2) TMD remained optional. The statement about absolute protection in double identity cases falling under Art. 5(1)(a) TMD, therefore, only concerns mandatory protection against confusion. Including typical functions of marks with a reputation in this system of absolute protection, the Court crossed this boundary line drawn in the Directive. As protection of marks with a reputation is optional under Art. 5(2) TMD, the protection of specific functions of these trademarks also remains optional. The protection of the specific functions of marks with a reputation under the mandatory Art. 5(1)(a) TMD encroaches upon the freedom left to EU Member States.
The contra legem inclusion of communication, investment, and advertising functions in Art. 5(1)(a) TMD is a further step in the transformation of trademark rights into brand exploitation instruments. According to the Court, absolute protection under Art. 5(1)(a) TMD merely requires that one of the protected functions of a trademark is 'adversely' affected by the use of an identical sign for identical goods or services. 56 It remains to be seen how the Court further develops this criterion of adverse effect. 57 Considering the continuous relaxation of infringement criteria in the field of Art. 5(2) TMD, it cannot be excluded that the threshold for a showing of adverse effect is fairly low. 58 
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With regard to the requirement of adverse effect, see the explications given in CJEU, 23 March 2010, cases C-236/08-238/08, Google France and Google/Louis Vuitton et al., It is doubtful whether the breathing space created in this way is sufficient to satisfy freedom of speech concerns. However, in CJEU, 22 September 2011, case C-323/09, Interflora/Marks & Spencer, the Court pointed out that the advertising function would not be adversely affected simply because the trademark owner, as a result of keyword advertising, would have to intensify its own advertising to maintain or enhance its profile with consumers (para. 57). Similarly, the Court held that the investment function would not be adversely affected by keyword advertising simply because the trademark owner was obliged to adapt its efforts to acquire or preserve a reputation capable of attracting consumers and retaining their loyalty (para. 64). These statements may be seen as an indication that the Court, in any case, is prepared to preserve some freedom of competition in the area of advertising.
An elastic test of adverse effect, however, would be even more problematic than a low threshold for anti-dilution protection under Art. 5(2) TMD. As indicated above, a flexible defence of 'due cause' is available under Art. 5(2) TMD to safeguard comparative advertising and parody. A similar balancing tool is sought in vain in Art. 5(1)(a) TMD. 59 Comparative advertising and parody almost inevitably interfere with brand communication, investment, and advertising. A biting parody impacts deeply on the way in which consumers perceive the target trademark. It is likely to have a corrosive effect on a favourable trademark image that is the result of substantial investment in advertising and product control. 60 Harm to the investment and advertising function of a trademark can also flow from comparative advertising that sheds new light on a trademark by informing consumers about better offers in the marketplace. As the product comparison interferes with the trademark communication initiated by the owner, affects prior investment in a favourable trademark image, and reduces the trademark's advertising power, it is difficult to see how advertisers could escape a finding of adverse effect under Art. 5(1)(a) TMD. However, the indications given by the Court in Interflora/Marks & Spencer, as explained supra note 58, must be considered in this context. Nonetheless, the mere presumption of confusion in double identity cases would offer more flexibility. In cases of comparative advertising meeting the requirements stated in the EC Comparative Advertisement Directive, it could be concluded that the presumption has been rebutted.
In L'Oréal/Bellure, the CJEU solved this dilemma by invoking the rules of the EC Comparative Advertisement Directive. 62 Using the criteria for permissible comparative advertising as an external balancing tool, the Court arrived at the conclusion that a case of infringement would only arise where a trademark was used for the purpose of comparative advertising without all the requirements stated in the Comparative Advertisement Directive being satisfied. 63 To add flexibility to its overbroad system of trademark function protection under Art. 5(1)(a) TMD, the Court thus had to resort to the rules on comparative advertising outside the Trademark Directive. Whether the Court will make similar efforts for parodists remains to be seen. In any case, the developments in the area of Art. 5(1)(a) TMD confirm the Court's intention to give brand owners rather general control over any communication involving their marks with a reputation. Besides flexible anti-dilution protection under Art. 5(2) TMD, they can rely on protection under Art. 5(1)(a) TMD that only requires a showing of adverse effect on brand communication, investment, and advertising.
NEW TECHNOLOGIES
After this excessive broadening of brand protection, it is an open question how the CJEU will adapt trademark law to new technologies. The Internet, bringing along the challenge of keyword advertising, may have a mitigating effect on the further development of trademark protection in the EU. In particular, it allows the CJEU to reconsider the balance between trademark protection and fundamental freedoms, such as freedom of expression and freedom of competition. 64 It is obvious that the extension of trademark rights in recent years endangers artistic and commercial freedom of expression and information. 65 As explained above, the Court included referential and decorative trademark use in its flexible concept of trademark use. As a result, trademark rights can be asserted against mere references to a protected sign even though these references are not perceived as an indication of commercial origin by the public. With this approach, references to trademarks in comparative advertising and parody have become actionable under EU trademark law. Given the elastic infringement tests applied by the Court in the context of Art. 5(2) and 5(1)(a) TMD, they may easily amount to infringement. Under these circumstances, sufficient breathing space for freedom of speech and freedom of competition depends on appropriate defences that are scarce at least in the case of Art. 5(1)(a) TMD.
The Advocates General (AG) in keyword advertising cases openly address this dilemma in opinions concerning trademark use in the digital environment. The need to strike a proper balance between trademark protection and freedom of expression and competition has become a recurring theme. In his opinion in Google France, AG Poiares Maduro underlined the importance of appropriate counterbalances in the light of broad brand protection:
Nevertheless, whatever the protection afforded to innovation and investment, it is never absolute. It must always be balanced against other interests, in the same way as trade mark protection itself is balanced against them. I believe that the present cases call for such a balance as regards freedom of expression and freedom of commerce. 66 Similarly, AG Jääskinen urged the Court in his opinion in L'Oréal/eBay not to forget: In his further opinion in Interflora/Marks & Spencer, Jääskinen again invited the Court to recalibrate the EU brand protection system in light of the need to reconcile trademark protection with competing fundamental rights. The case concerned an infringement action brought by Interflora on the grounds that Marks & Spencer bought the well-known Interflora trademark and several variants thereof as keywords for the advertising of its competing flower delivery service via the Google AdWords system. Addressing the coat-tail formula developed in L'Oréal/Bellure with regard to Art. 5(2) TMD, Jääskinen wondered why the Court did not make the existence of unfair advantage dependent on the conflicting use being detrimental to the trademark proprietor. In L'Oréal/Bellure, the CJEU had awarded protection against the taking of unfair advantage even though the trademark owner had failed to demonstrate the existence of any harm, such as an impairment of sales or a loss of reward for the promotion and maintenance of the trademark. 68 With regard to freedom of competition, Jääskinen warns against this background of: a move away from a Pareto optimal situation. The situation of the trade mark proprietor would not improve as he by definition would not suffer any detriment because of the use, but the competitor's situation would worsen because he would lose a part of his business. Also the situation of the consumers who had not been misled by the ad but consciously preferred to buy the competitor's products would be impaired. 69 Seeking to safeguard Marks & Spencer's endeavours to present a commercial alternative to Interflora flower delivery services, Jääskinen proposes not to condemn the advertising simply because Marks & Spencer is taking advantage of the repute of Interflora's trademark, but to focus on the fairness of that use instead. In Jääskinen's view, the purpose of presenting a commercial alternative to the goods or services protected by a mark with a reputation should count as due cause in the context of modern marketing relying on keyword advertising on the Internet. Otherwise, keyword advertising using a third party's mark with a reputation would readily amount to prohibited free-riding. Such a conclusion, however, could not be justified in view of the need to promote undistorted competition and the possibilities of consumers seeking information about goods and services. 70 Although Marks & Spencer neither compares its goods and services with those of Interflora, nor presents its goods as imitations or copies, or even expressly presents them as alternatives, the importance attached to freedom of competition and freedom of information prompts Jääskinen to conclude that the mere choice of Interflora keywords in search engine advertising implies a marketing message that Marks & Spencer offer an alternative service. Given this implied message, the keyword advertising, according to Jääskinen, does not constitute free-riding in the sense of the coat-tail formula developed by the Court in L'Oréal/Bellure. 71 Virtually, the Advocate General, therefore, calls upon the Court to drop the infringement automatism created in L'Oréal/Bellure and apply a strict test of unfairness instead. This proposal could pave the way for a more balanced approach to Art. 5(2) TMD after the continuous relaxation of infringement requirements in recent years.
In its judgment in Interflora/Marks & Spencer, the CJEU did not follow this proposal to reconsider the elastic test of unfairness. Instead, the Court confirmed the broad coat-tail formula developed in L'Oréal/Bellure. In the view of the Court, an advertiser deriving benefits from a trademark with a reputation by selecting that trademark as a keyword for its own advertising, in principle, takes unfair advantage of the trademark with a reputation. 72 The Court added, however, that:
where the advertisement displayed on the internet on the basis of a keyword corresponding to a trade mark with a reputation puts forward -without offering a mere imitation of the goods or services of the proprietor of that trade mark, without causing dilution or tarnishment and without, moreover, adversely affecting the functions of the trade mark concerned -an alternative to the goods or services of the proprietor of the trade mark with a reputation, it must be concluded that such use falls, as a rule, within the ambit of fair competition in the sector for the goods or services concerned and is thus not without 'due cause' for the purposes of Article 5(2). 73 Instead of relaxing infringement criteria, the Court thus introduces a 'due cause' defence covering the use of trademarks for the purpose of informing Internet users of alternatives in the marketplace. In previous decisions, the Court has already shown its willingness to offer breathing space for keyword advertising services. 74 In Google France and Google, the CJEU held that the search engine offering a keyword advertising service -in this case Google with its AdWords service -did not use affected trademarks in the sense of trademark law. It could not be inferred from the fact of creating the technical conditions necessary for the use of a trademark as a keyword, and receiving a payment for that keyword advertising service, that the search engine itself used the sign. 75 The Court confirmed this approach in L'Oréal/eBay by stating that the use of trademarks in offers for sale on the eBay platform did not amount to use of those trademarks by eBay itself. Instead, the use was made by eBay's customers placing the respective offers on the website. 76 Given the flexible approach to trademark use in recent years, these rulings come as a welcome surprise. 77 They place keyword advertising services offered by search engines beyond the direct control of trademark owners. Search engines may be held liable, however, for infringing advertising made by the users of the service, if they do not meet the requirements of the exemption for hosting in Art. 14 of the EU E-Commerce Directive. 78 
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Constructing The Google France decision is also important with regard to the broad function theory governing Art. 5(1)(a) TMD after L'Oréal/Bellure. Discussing the liability of the advertiser using keyword advertising services, the Court held that using another's trademark as a keyword for one's own advertising did not encroach upon the advertising function of the affected trademark. 79 The CJEU comes to this conclusion by assuming that the website of the trademark owner would feature prominently among the natural search results, and that this prominent position would be sufficient to safeguard the advertising function. 80 This doubtful assumption 81 appears as a strategic argument to bypass the new function theory altogether -at least with regard to the functions of communication, investment, and advertising that are typically fulfilled by marks with a reputation. 82 The fact that the Court does not even address the communication and investment function in Google France confirms this impression. In the later L'Oréal/eBay decision, the Court also avoids a discussion of the communication, investment and advertising functions in the context of Art. 5(1)(a) TMD. 83 In Interflora/Marks & Spencer, however, the function theory features prominently again. The Court confirms the recognition of additional trademark functions under Art. 5(1)(a) TMD and devotes particular attention to potential encroachments upon the advertising and investment function. 84 
BACK TO BASICS?
In an ideal world, the steps taken by the CJEU in keyword advertising cases would herald a fundamental change in the Court's attitude towards brand image protection. They would indicate that the Court is determined to bring trademark protection back into shape after the excesses of recent years. With a further sharpening of the conceptual contours of the notion of trademark See Ohly, supra note 59, 782, who rightly points out that the assumption becomes questionable in the case of 'normal' trademarks not having a particular reputation. Webpages concerning these marks need not necessarily feature prominently among the natural search results. The argument even becomes invalid if the trademark owner does not have webpages.
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With regard to the essential origin function that is traditionally protected under Art. 5(1)(a) TMD, the Court did not hesitate to hold keyword advertising liable of having an adverse effect. See CJEU, supra note 78, para. 90. use, 85 a high threshold for assuming an adverse effect on newly protected trademark functions under Art. 5(1)(a) TMD, and a strict test of unfairness under Art. 5(2) TMD in line with the Interflora opinion of AG Jääskinen, the questionable protection of brand value would become subject to a careful case-by-case analysis again. A protection automatism that brings trademark rights close to exploitation rights could be avoided. Traditional protection against confusion could be brought into focus again. The risk of encroachments upon freedom of expression and freedom of competition could be reduced.
For several reasons, however, this return to trademark protection of less extravagant proportions is not very likely. First of all, it must not be overlooked that the Google France decision need not be interpreted as a radical departure from the expansionist course adopted by the Court in recent years. Besides the outlined cautious approach to the notion of trademark use and the protection of new trademark functions under Art. 5(1)(a) TMD, the decision also contains elements that point towards a further strengthening of protection. In particular, the CJEU imposed new obligations on advertisers with regard to the prevention of consumer confusion. As to the essential origin function traditionally protected under Art. 5(1)(a) TMD, the Court stated:
In the case where the ad, while not suggesting the existence of an economic link, is vague to such an extent on the origin of the goods or services at issue that normally informed and reasonably attentive internet users are unable to determine, on the basis of the advertising link and the commercial message attached thereto, whether the advertiser is a third party vis-à-vis the proprietor of the trade mark or, on the contrary, economically linked to that proprietor, the conclusion must also be that there is an adverse effect on that function of the trade mark. 86 In the almost simultaneous BergSpechte decision, the Court extended this specific standard to Art. 5(1)(b) TMD. 87 Both the origin function analysis under Art. 5(1)(a) TMD and the likelihood of confusion test under Art. 5(1)(b) TMD, therefore, now include the test whether the advertising is too vague to exclude a potential risk of consumer confusion. This recalibration of protection against confusion is nothing less than a shift from proof of likely confusion by the trademark owner to an obligation on all third parties to secure 162 
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For an alternative concept focusing on contextual factors rather than the 'wonder drug' of trademark use as a limiting theory, see Dinwoodie and Janis, supra note 33, 1657-61. 86 See CJEU, 23 March 2010, cases C-236/08-238/08, Google France and Google/Louis Vuitton et al., para. 90. market transparency when using keyword advertising services. 88 This change seems to corroborate the Court's efforts to overcome the rather defensive nature of traditional trademark rights. Instead of conceiving of trademark rights as instruments that shield trademarks from confusing use by third parties at the initiative of the trademark owner, the Court redefines protection against confusion as a positive obligation of third parties to keep a sufficient distance from the origin information conveyed via the trademark. Google France, therefore, does not necessarily put an end to the continuous broadening of trademark rights in recent years.
Moreover, it must not be overlooked that there are strong structural incentives for the Court to apply at least the eligibility criteria laxly. In Art. 5 TMD, for instance, a boundary line is drawn between use qualifying as trademark use in the sense of EU trademark law and falling under the harmonized rules set forth in Art. 5(1) to (4) TMD, and protection against use of a sign 'other than for the purposes of distinguishing goods or services' that, in accordance with Art. 5(5) TMD, remains unaffected by the Directive. The regulation of 'other use' of this latter nature, therefore, is left to the discretion of EU Member States. Apart from the Benelux countries that implemented Art. 5(5) TMD in regional trademark legislation, 89 this means that 'other use' is governed by the various protection mechanisms against unfair competition in EU Member States. 90 Whenever the CJEU finds a particular form of trademark use not to constitute relevant trademark use, the Court thus foregoes the opportunity of bringing that form of use under the umbrella of harmonized EU trademark law.
The exclusion of referential use from the notion of trademark use would prevent the Court, for instance, from setting an EU-wide standard for the way in which the public may be informed about repair and maintenance services offered with regard to trademarked products. 91 A less flexible concept of trademark use, therefore, would reduce the level of harmonization which the Court can attain on the basis of the Trademark Directive. 92 Against this background, the Court is unlikely to abandon the elastic interpretation of the notion of trademark use developed in past cases. 93 In Google France and L'Oréal/eBay, the Court may have felt that, nonetheless, it was unnecessary to qualify keyword advertising services provided by search engines or offers for sale displayed by online marketplaces as relevant trademark use. At least formally, the resulting harmonization vacuum could be filled by invoking the hosting rules laid down in the E-Commerce Directive instead. 94 In both cases, however, the Court still confirmed the flexibility of its trademark use concept with regard to the use made by keyword advertisers themselves. In Google France, the Court recalled the general principle that relevant ', EIPR, 229, 232. 93 This may change with a change of the status of Art. 5(5) TMD in a mandatory provision of harmonized EU trademark law. In this way, forms of other use could be regulated by the CJEU without having to apply a broad notion of trademark use. See Max Planck Institute, supra note 59, paras 2.221-2.222 and 2.229, with regard to this solution. However, it seems that the adoption of Art. 5(5) TMD as a mandatory provision brings along the further expansion of trademark protection into fields that, so far, may largely remain unaffected, such as the educational, scientific and cultural use.
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These rules, however, are approached differently by the courts in EU Member States. As a guideline, the CJEU held that, in order to invoke the safe harbour for hosting, the service provider had to be 'neutral, in the sense that its conduct is merely technical, automatic and passive, pointing to a lack of knowledge or control of the data which it stores.' See CJEU, 23 March 2010, cases C-236/08-238/08, Google/Louis Vuitton et al., . In CJEU, 12 July 2011, case C-324/09, L'Oréal/eBay, para. 120, the Court also established the requirement to act as a 'diligent economic operator'. These guidelines, however, will hardly be sufficient to prevent different national standards. Cf. Ohly, supra note 59, 784, van der Laan, supra note 88, pp. 608-9. trademark use existed in any event where the trader buying keyword advertising services used another's trademark in such a way that a link was established with the goods or services offered in the keyword advertisement. 95 In L'Oréal/eBay, the Court had the opportunity to further elaborate on that point with regard to the keyword advertising made by eBay. By selecting keywords corresponding to L'Oréal trademarks, eBay had sought to draw the attention of users of the Google search engine to L'Oréal products offered for sale on the website www.ebay.co.uk. The promoted goods, obviously, were offered by eBay's customers and not by eBay itself. Invoking the general rule that the establishment of a mere link with the eBay online marketplace was sufficient, 96 the Court, nonetheless, came to the conclusion that eBay made relevant trademark use. Although the goods concerned were offered by third parties, eBay's advertisements created 'an obvious association between the trade-marked goods which are mentioned in the advertisements and the possibility of buying those goods through eBay.' 97 Triggering a mere association with the trademark, in other words, was deemed sufficient to establish trademark use.
Further incentive schemes in EU trademark law for a generous approach to infringement criteria can be identified in the field of anti-dilution protection under Art. 5(2) TMD. The low threshold established by the CJEU with regard to the central eligibility criterion of 'having a reputation', for instance, has been criticized above as a missed opportunity to confine problematic protection against dilution to those trademarks that are likely to be blurred, tarnished, or unfairly exploited. The low standard of niche reputation developed by the CJEU, however, may be deemed compatible with relevant international norms and soft law recommendations. 98 If Art. 16(3) TRIPS is read to formally recognize the trademark dilution doctrine, the indications given in Art. 16(2) TRIPS and Art. 2(2) of the WIPO Joint Recommendation Concerning Provisions on the Protection of Well-Known Marks suggest a rather low standard, according to which niche knowledge among only one specific target group of the products marketed under the trademark -consumers, distributors, or other business circles -is sufficient. 99 Additional incentives for a niche reputation approach can be identified in the EU. In a regional common market with national sub-markets that differ considerably in size, a niche approach offers equal access to anti-dilution protection because it constitutes the smallest common denominator. A standard of nationwide reputation, arguably, would require less effort in small EU Member States. Community-wide reputation, by contrast, may be beyond reach for brands stemming from small countries. 100 Practical considerations of this nature may induce the CJEU to set a low threshold for the required territorial expansion of a mark's reputation even in the case of Community trademarks that enjoy protection across the entire EU territory. The Pago decision of the Court points in this direction. 101 Considering these various incentives, it would be naive to assume that the Court is prepared to limit trademark rights to basic protection against confusion with minor extensions concerning dilution. By contrast, the Court is likely to stick to the expansion of trademark protection at least in respect of the flexible concept of trademark use and the low standard of 'having a reputation'. The doors to brand protection will thus remain wide open. In the field of infringement criteria, the Court already refused adopting a stricter approach to unfair advantage under Art. 5(2) TMD in Interflora/ Marks & Spencer. 102 Moreover, the Court confirmed in this decision its intention to protect communication, investment, and advertising functions in the context of Art. 5(1)(a) Maxwell, 274-9; A. Kur (1996) , 'TRIPS and Trademark Law', in F.-K.Beier and G. Schricker (eds) , From GATT to TRIPs -The Agreement on Studies in Industrial Property and Copyright Law, Vol. 18, Weinheim, .
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A requirement of Community-wide reputation could not be established under the Trademark Directive anyway. Art. 5(2) TMD refers to trademarks having 'a reputation in the Member State' (emphasis added). 101 See CJEU, 6 October 2009, case C-301/07, Pago/Tirolmilch, para. 29: 'As the present case concerns a Community trade mark with a reputation throughout the territory of a Member State, namely Austria, the view may be taken, regard being had to the circumstances of the main proceedings, that the territorial requirement imposed by Article 9(1)(c) of the regulation is satisfied.' As to the territorial scope of prohibitions against infringement, see CJEU, 12 April 2011, case C-235/09, DHL/Chronopost, paras 46-50.
TMD. 103 Hence, a fundamental departure from L'Oréal/Bellure, in the sense of a return to the high dilution threshold established in Intel/CPM and the abandoning of the newly created function theory, cannot be expected. Trademark rights in the EU, in other words, are not unlikely to remain relatively close to exploitation rights granted in other fields of intellectual property.
NEED FOR A NEW LIMITATION INFRASTRUCTURE
Given this low probability for a fundamental departure from the problematic status quo, the time is ripe to devise appropriate limitations on trademark rights instead of waiting for the CJEU to change its expansionist course. 104 On the basis of the foregoing analysis, the need for a new limitation infrastructure in trademark law is evident for at least three reasons.
Firstly, the architecture of the Trademark Directive was not designed to counterbalance the current scope of protection. As explained above, the Directive focuses on protection against confusion. Against this background, it is not surprising that the Directive specifically provides breathing space for the use of (trade) names and addresses, descriptive indications, and indications of the purpose of products in Art. 6 TMD, whereas it remains silent on other fundamental concerns, such as safeguards for freedom of expression and information. As the extension of the notion of trademark use to referential and decorative use was not necessarily foreseeable, precautions in this regard seemed dispensable. Only the anti-dilution regime in Art. 5(2) TMD was equipped with the flexible defence of 'due cause' that can be invoked to satisfy freedom of speech interests. This flexible defence, however, cannot generally be applied to all exclusive rights. It is confined to the regulation of brand protection in Art. However, as the scope of trademark protection expands and the metes and bounds of protection become more uncertain, we cannot rely exclusively on creative interpretation of the prima facie cause of action to establish limits. Trademark law must more consciously develop defenses that reflect the competing values at stake in trademark disputes.
exclusive rights, 105 the system, therefore, inevitably becomes imbalanced. The newly introduced protection of typical brand functions under Art. 5(1)(a) TMD testifies to this weak point in the architecture of the Trademark Directive.
Secondly, it was not foreseeable that the Court would use the Trademark Directive to absorb more and more unfair competition law. With the extension of the notion of trademark use to referential and decorative use, the Court brought forms of use 'other than for the purposes of distinguishing goods or services' under the umbrella of harmonized EU trademark protection standards. Considering Art. 5(5) TMD, it becomes clear that these forms of use were not intended to fall under the harmonized rights of trademark owners. By contrast, Art. 5(5) seeks to leave national provisions dealing with 'other use' unaffected by the harmonized provisions in Art. 5(1) to (4) TMD. 106 If Member States decide to include forms of other use in their trademark statutes, Art. 5(5) TMD, moreover, ensures appropriate counterbalances by also providing for the flexible defence of 'due cause'. The CJEU, however, included referential and decorative use in the general notion of trademark use. In consequence, these forms of use become subject to the much less flexible Art. 5(1) TMD that grants exclusive rights without providing for an open defence that can be used to safeguard freedom of speech. As discussed above, particularly Art. 5(1)(a) TMD can easily become too heavy a burden for comparative advertising and parody. In the absence of a due cause defence, the breathing space for (commercial) freedom of expression is insufficient in this area of protection.
Thirdly, the existing limitations in the EU Trademark Directive are not necessarily applied in an efficient way by the CJEU. In Portakabin/ Primakabin, for instance, the Court had to decide on the selection of the trademark PORTAKABIN (and variations with minor spelling mistakes) for Primakabin's advertising of the sale of new and second-hand mobile building units, including those manufactured by Portakabin. To defend this keyword advertising, Primakabin invoked the exemption of the use of descriptive indications and indications of the purpose of products in Art. 6(1)(b) and (c) TMD, as well as the exhaustion of trademark rights under Art. 7 TMD. These limitations require compliance with a loyalty obligation in the sense of use of the trademark in accordance with honest practices in industrial or commercial 168 Constructing European intellectual property
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For a description and assessment of this development, see Quaedvlieg, supra note 12. matters. Instead of applying these rules flexibly to create an efficient counterbalance to continuously expanding trademark rights, the CJEU aligned the loyalty obligation with the applicable infringement criteria. Recalling the above-described market transparency obligation imposed on keyword advertisers in Google France and Bergspechte, the Court concluded that keyword advertisers could not rely on the limitations in Arts. 6(1) and 7 TMD, if the advertisement was vague to such an extent that Internet users were unable to determine whether the advertiser was a third party vis-à-vis the trademark proprietor or, on the contrary, an economically linked undertaking. 107 While the conclusion as such may be reasonable, it is remarkable that the Court uses exactly the same considerations which support a finding of infringement, to reject the application of the limitations in Arts. 6(1) and 7 TMD. Defences must have an independent meaning different from relevant infringement criteria. Otherwise, a finding of infringement inevitably precludes the invocation of limitations and renders them meaningless. In Portakabin/Primakabin, the CJEU only partly complies with this basic prerequisite for balanced trademark protection. The Court admitted that in exceptional cases, Art. 6(1) TMD may still be available even though there is some likelihood of confusion. 108 In the case of Art. 7 TMD, the indication 'used' or 'second-hand' would be unproblematic. Moreover, Primakabin could not necessarily be prevented from including, in the marketing message appearing as a result of a search for 'Portakabin', second-hand goods bearing other trademarks. 109 With these additional considerations, the Court created loopholes for resellers. A real counterbalance to broad trademark protection, however, would require more flexibility.
The corrosive effect of these shortcomings in the architecture and application of the Trademark Directive must not be underestimated. Once the door to scrutiny in the light of trademark rights is opened wide on the basis of a broad concept of trademark use, the continuous relaxation of infringement requirements in recent years enhances the risk of a rash finding of infringement. Without appropriate defences, the reaction of EU trademark law to forms of referential and decorative use, for instance for the purposes of comparative 107 See CJEU, 8 July 2010, case C-558/08, Portakabin/Primakabin, paras 68-72 and 81. 108 See CJEU, ibid, para. 71, referring to CJEU, 7 January 2004, case C-100/02, Gerolsteiner/Putsch, paras 25-26, in which the Court explained that '[t]he mere fact that there exists a likelihood of aural confusion between a word mark registered in one Member State and an indication of geographical origin from another Member State is therefore insufficient to conclude that the use of that indication in the course of trade is not in accordance with honest practices.' advertising and parody, will most probably be too harsh. Therefore, an enhanced limitation infrastructure is needed to re-establish a proper balance between rights and freedoms.
In fact, the process of devising new limitations has already started. In O2/Hutchison, the CJEU itself took first steps to create additional breathing space for comparative advertising:
Consequently, in order to reconcile the protection of registered marks and the use of comparative advertising, Article 5(1) and (2) of Directive 89/104 and Article 3a(1) of Directive 84/450 must be interpreted to the effect that the proprietor of a registered trade mark is not entitled to prevent the use, by a third party, of a sign identical with, or similar to, his mark, in a comparative advertisement which satisfies all the conditions, laid down in Article 3a(1) of Directive 84/450, under which comparative advertising is permitted. 110 As pointed out above, the Court confirmed this new limitation in L'Oréal/Bellure. 111 In this context, the rules of the EC Comparative Advertisement Directive are openly applied as an external balancing tool that is not reflected in harmonized EU trademark law itself. 112 The explicit recognition of this new limitation in EU trademark law would give evidence of the particular importance attached to commercial freedom of speech in the context of trademark protection. 113 With regard to parody, criticism and comment, 114 121 Accordingly, the question of appropriate counterbalances arose and led to the introduction of a statutory, open-ended fair use provision that explicitly offers breathing space for parody, criticism and comment. To safeguard the freedom of the press, the provision also limits trademark rights with regard to news reporting and news commentary. 122 When comparable limitations are included in EU trademark law, these new limitations should be brought in line with existing limitations in the EC Copyright Directive that serve the same purposes. 123 In this way, a consistent system of corresponding limitations can be created that prevents the erosion of the freedom offered in copyright law in cases of overlap with trademark protection. 124 Finally, it is remarkable that, besides the aforementioned specific limitations, the US provision generally exempts '[a]ny fair use, including nominative or descriptive fair use, or facilitation of such use.' 125 This safety net of an open-ended limitation recalls the general defence of 'due cause' in Art. 5(2) TMD. The US example shows that, irrespective of the introduction of several specific limitations, it is advisable to also provide for a general safeguard clause that can be invoked in the case of new, unforeseen developments that require additional balancing tools. 126 With a general limitation of this type, courts are rendered capable of reacting adequately to new technologies. The problems raised by keyword advertising can serve as an example in this regard. As trademark rights become broader, they also become more likely to absorb forms of use that serve important competing interests and should remain free for this reason. In this situation, the safety net of a flexible defence enables the courts to maintain a proper balance between rights and freedoms. 127 As pointed out above, the CJEU relied on the flexible 'due cause' defence in Interflora/Marks & Spencer to create breathing space for keyword advertising informing consumers about alternative offers in the market. 128 A comparable need for additional flexibility may arise, for instance, with regard to research and teaching, and the use of trademarks for cultural purposes. Admittedly, activities in these fields do not necessarily occur 'in the context of commercial activity with a view to economic advantage and not as a private matter.' 129 Accordingly, they may be unlikely to constitute 'use in the course of trade' in the sense of EU trademark law and would remain outside the reach of trademark rights from the outset. 130 With increasing partnerships between private companies and educational, scientific, and cultural institutions, however, the absence of use in trade may become less evident, while the socially valuable objectives of sponsored activities still justify an exemption from the control exerted by trademark owners. In the case of cultural activities, it can be added that freedom of art may be understood to cover accompanying promotion and marketing activities. 131 From this perspective, it would also make sense not to rely exclusively on an exemption based on the condition of use in the course of trade.
A final lesson can be learned from the limited scope of the due cause defence in the current Trademark Directive. As indicated above, this open defence only applies to brand protection under Art. 5(2) TMD and the extension of trademark protection to use 'other than for the purposes of distinguishing goods or services' under Art. 5(5) TMD. As the CJEU decided to offer brand protection and protection against other use also under Art. 5(1)(a) TMD, this limited scope of the defence led to imbalanced protection. Against this background, it is advisable to generalize this safety net and render the due cause defence applicable across all exclusive rights granted in EU trademark law. The proposed specific limitations for the purposes of comparative advertising, criticism and review, caricature, 132 parody and pastiche, and the report-However, see the analysis conducted by the Max Planck Institute, supra note 59, para. 2.66, according to which 'it appears that "in the course of trade" must be distinguished primarily from private use.' Cf. also paras 2.160-2.162 of the analysis. Educational, scientific and cultural use does not constitute private use in a strict sense. Hence, it may qualify as use in the course of trade in certain cases and become subject to the exclusive rights of trademark owners.
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For an approach to the fundamental freedom of art covering both creation ('Werkbereich') and dissemination ('Wirkbereich'), see German Federal Constitutional Court, 3 November 1987, case 1 BvR 1257/84, Herrnburger Bericht, published in the official collection BVerfGE 77 (1987), 240, where the Court held that the freedom of art covered advertising for a work of art. If the trademark of a third party is used for the purpose of advertising an art work, this freedom of art, necessarily, must be reconciled with the fundamental guarantee of property, including intellectual property. Cf The reference to caricature stems from Art. 5(3)(k) of the EC Copyright Directive and is proposed here, as pointed out above, also in the context of trademark law to harmonize the limitation infrastructure in the two -often overlapping -fields of intellectual property law. While the category of caricature may perhaps be deemed less ing of current events should also be implemented as defences that can be applied to all exclusive rights. In other words, these specific limitations and the open due cause defence should be added to the catalogue of limitations in Art. 6 TMD.
CONCLUSION
In recent years, the CJEU has broadened the scope and reach of EU trademark protection constantly, in particular in the area of brand protection. Developing a flexible concept of trademark use that encompasses referential and decorative use, the Court opened the doors to trademark protection wide. With the adoption of a remarkably low threshold for a showing of reputation, these doors are kept wide open also with regard to enhanced protection against dilution. In addition, the Court found mere attempts to ride on the coat-tails of a mark with a reputation to amount to trademark infringement under Art. 5(2) TMD. Use having an adverse effect on typical functions of marks with a reputation -communication, investment, and advertising functions -became actionable under Art. 5(1)(a) TMD.
This systematic relaxation of eligibility and infringement criteria can hardly be justified. The rationales underlying the protection of brand investment and brand communication are rather weak. In particular, the incentive and reward rationales that serve as a basis for exploitation rights in other fields of intellectual property are inapplicable in this context. Unlike inventors and authors, the brand owner cannot validly claim to have created intellectual property that furthers science or art. The trademark does not fall into the public domain after a limited period of time to enrich mankind's universal treasury of intellectual creations. Against this background, it remains unclear why the CJEU paved the way for more generous and readily available brand protection. With these steps, the Court approximated trademark rights to exploitation rights without a sound policy justification.
With the challenges arising in the digital environment, the imbalances caused by this jurisprudence clearly come to the fore. As the limitations recognized within the EU trademark system are incapable of coping with the excessive protection following from the extensions in recent years, the CJEU had to invoke the rules of the Comparative Advertisement Directive as an external balancing tool to create breathing space for comparative advertising. To offer even more space, the Court supplemented the application of the Comparative Advertisement Directive with an open-ended 'due cause' defence that also serves the purpose of informing customers about alternatives in the market. It remains to be seen whether the Court will develop comparable balancing mechanisms with regard to parody, criticism, and comment. Otherwise, an encroachment upon freedom of expression and information seems inevitable.
While the questions raised by keyword advertising may lead to the development of a more nuanced coat-tail formula in the context of Art. 5(2) TMD, and a cautious approach to the function theory governing Art. 5(1)(a) TMD, a fundamental departure from L'Oréal/Bellure, in the sense of a return to a high threshold for anti-dilution protection, cannot be expected. By contrast, trademark rights in the EU are not unlikely to remain relatively close to exploitation rights granted in other fields of intellectual property. Furthermore, the CJEU is unlikely to change its expansionist course in the area of eligibility criteria. A broad concept of trademark use allows the Court to bring more and more non-harmonized unfair competition law under the umbrella of harmonized EU trademark law. The lax reputation test in the field of anti-dilution protection may be deemed inevitable to offer equal access to anti-dilution protection in a regional common market with national sub-markets that differ considerably in size. The doors to generous brand protection will thus remain wide open.
For this reason, the time is ripe to devise an appropriate limitation infrastructure that is capable of counterbalancing the broad grant of protection. The limitation for comparative advertising that the Court deduced from the Comparative Advertisement Directive should be reflected in EU trademark law. Additional limitations are indispensable with regard to criticism and review, and caricature, parody and pastiche. To secure the freedom of the press, they should be accompanied by safeguards for the reporting of current events. Measures could also be taken with regard to the use of trademarks for research, teaching, and cultural purposes. In any case, the updated limitation infrastructure should provide for a general due cause defence that can be used in unforeseen circumstances requiring the further limitation of trademark rights. As the CJEU tends to trespass across the boundary lines between protection against confusion in Art. 5(1) TMD and protection against dilution in Art. 5(2) TMD, the new limitations and the general due cause defence should be applicable across all exclusive rights of trademark owners. They should be added to the list in Art. 6 TMD.
